August 12, 1996

Prof essor Cerald Kato

Soci ety of Professional Journalists
St udent Chapter

University of Hawaii at Manoa
Crawford Hall 208

2550 Canpus Road

Honol ul u, Hawaii 96813

Dear M. Kat o:

Re: Access to Tinmesheets of Deputy Attorneys Ceneral

This is inreply to a letter fromJahan Byrne, to the Ofice
of Information Practices ("OP") requesting an advi sory opinion
concerni ng whet her, under the Uniform Information Practices Act
(Modi fied), chapter 92F, Hawaii Revised Statutes ("U PA"),
ti mesheets prepared by deputy attorneys general in connection
with a conplaint your organization nmade to the Attorney GCeneral
under part | of chapter 92, Hawaii Revi sed Statutes, nust be nade
avai l abl e for inspection and copying. M. Byrne is the forner
President of the Society of Professional Journalists, University
of Hawaii Chapter at Manoa ("SPJ").

| SSUE PRESENTED

Whet her, under the U PA tinesheets prepared by State deputy
attorneys general in connection with a conplaint filed with the
Department of the Attorney Ceneral ("Departnent") by the SPJ
al I egi ng possible violations of the State's open neetings | aw by
the University of Hawaii Board of Regents ("University") nust be
made avail able for public inspection and copying after
i nformati on describing the nature of |egal work performed by the
deputi es has been segregated fromthe tinesheets.

BRI EF _ANSWER

Yes. Only two of the U PA s exceptions to required agency
di scl osure of governnent records in section 92F-13, Hawai i
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Revi sed Statutes, would arguably permt the Departnent to

w t hhol d access to copies of the tinmesheets after information
describing the nature of |egal services or activities perforned
has been segregated fromthe tinesheets.

Under sections 92F-13(3) and (4), Hawaii Revised Statutes,
an agency is not required to nake avail able for inspection and
copyi ng governnent records covered by the attorney-client
privilege or attorney work-product doctrine. Wile several |egal
authorities have found that records, such as billing sheets and
time tickets and tineslips that reveal the nature of the
docunents prepared, issues researched, or matters di scussed could
reveal the substance of confidential discussions between attorney
and client, courts and other authorities have found that item zed
billing statements that do not contain detailed entries that
advi se, anal yze or discuss privileged conmuni cations, or that
describe the attorney's services only in general terns, are not
protected by the attorney-client privilege or the attorney
wor k- product doctri ne.

Addi tionally, under the U PA, an agency is not required to
di sclose "[r]ecords or information conpiled for | aw enforcenent
pur poses” that "nust remain confidential in order to avoid the
frustration of a legitimte governnent function.”" Haw. Rev.
Stat. 8 92F-13(3) (Supp. 1992); S. Stand. Conm Rep. No. 2580,
14t h Leg., 1988 Reg. Sess., Haw. S.J. 1093, 1095 (1988). Even
assum ng that the tinmesheets have been conpiled for |aw
enforcenment rather than adm nistrative purposes, in applying
Exenption 7 of the federal Freedom of Information Act for
gui dance, as we have in previous opinion letters, we do not
bel i eve that disclosure of the tinmesheets involved in this case
woul d frustrate a | aw enforcenent function. Under the facts
presented in this case, the statute of limtations has run on an
action under section 92-11, Hawaii Revised Statutes, and the
Department has indicated that a | aw enforcenent proceeding in
response to the SPJ's conplaint is neither pending nor
pr ospecti ve.

For these reasons, and because none of the other exceptions
in section 92F-13, Hawaii Revised Statutes, would permt the
Departnent to withhold access to the tinesheets in this case, it
is our opinion that after the segregation of the activity groups
and codes, these governnent records nust be nade avail abl e for
i nspection and copyi ng "upon request by any person.” Haw Rev.
Stat. 8 92F-11(b) (Supp. 1992).

FACTS
By letter dated COctober 29, 1993 to former Attorney GCeneral
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Robert A. Marks, the SPJ alleged that the University of Hawaii
("University") commtted possible violations of the State's open
nmeetings law, part | of chapter 92, Hawaii Revised Statutes, in
connection with its selection of a new University President.

In a tel ephone conversation with Deputy Attorney GCeneral
Charl een M Aina on February 12, 1993, anong ot her things,
M. Byrne requested to receive a copy of tinmesheets she prepared
for work associated wth the SPJ's open neetings | aw conpl aint.
By letter to Jahan Byrne dated March 12, 1993, Deputy Attorney
General Charleen M Aina provided the SPJ with the Departnent's
i nstructions concerning the preparation of tinmesheets by deputy
attorneys general. However, the Departnent denied M. Byrne's
request for copies of Ms. Aina's tinesheets stating:

| realize that your facsimle today may have
been pronpted in part by ny not having yet
followed up with a copy of our tinmekeeping

i nstructions which you requested when we | ast
tal ked on February 12, and | apol ogi ze for
bei ng sidetracked. A copy of the material i
encl osed. Soon after we spoke, | did consu
with the Attorney Ceneral about the
possibility of your receiving copies of ny
ti mesheets since your conplaints were
received, and as | antici pated when we spoke
on the 12th, we believe that they are not
subj ect to disclosure under Haw. Rev. Stat.
ch. 92F.

S
t

As we have expl ained on various
occasions over the years, while this office
wel cones and needs the public's assistance to
properly enforce the Sunshine Law, Haw. Rev.
Stat. ch. 92, as a matter of sound | aw
enforcenent policy and practice, we do not
ordinarily disclose the status or progress of
our | aw enforcenent investigations to nenbers
of the public. Consistent with this, unless
t he person who brings a situation to our
attention serves as a witness to secure an
i ndi ctnment, the public, including persons who
bring situations to our attention, |earns
about these situations only after an
i ndictnment is obtained and j udi ci al
proceedi ngs are initiated. Thus, as |
believe | explained specifically during a
t el ephone conversation with you soon after
recei ving your October 29, and Novenber 2,
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1993 letters, we will not tell you how your
conplaints are, will or have been handl ed.

Letter fromCharleen M Aina to Jahan Byrne (March 12, 1993).

Chapter Xl of the Legal Services Procedure Manual,
Department of the Attorney Ceneral, State of Hawaii (Aug. 1
1992) ("Legal Services Procedure Manual "), requires all deputy
attorneys general to conplete tinesheets for each working day,
concerning the nature and tinme spent working on legal matters. A
copy of the Departnent's tinmesheet formis attached as Exhi bit
WA

In Colum No. 1 of the tinmesheet formeach deputy is
required to enter either the "AGY" or keyword, which is generated
by the Departnent's case information system Colum No. 2 of the
ti mesheet formrequires each deputy to enter an "activity group”
code that corresponds to the type of work being perforned, for
exanple, "L" for litigation, "A" for advice and counsel, "B" for
| egislation, "M for mscellaneous, and "F" for firm

In Colum No. 3 of the tinmesheet form deputy attorneys
general are required to enter "activity codes" that nore clearly
identify the specific activity being perfornmed by the deputy, for
exanpl e, "A DP" for appearance at deposition, "A LH' for
appearance at legislative hearing, and "M C' for neeting with
client. A copy of the "activity group"” codes and "activity
codes" is attached as Exhibit "B." Colum No. 4 of the
Departnment's timesheet formcontains space for the entry of the
time spent by the deputy performng the task rounded to the
nearest tenth of an hour, while Colum No. 5 allows for the entry
of additional information or notes or descriptive information.

Data entered on the Departnent's tinmesheets by each deputy
attorney general is placed in the Departnment's conputerized Rapid
Information Retrieval System ("RIRS") which resides in the
Departnent's Wang VS m ni conputer. According to section C 1 of
chapter Xl of the Legal Services Procedure Manual, the failure of
a deputy attorney general to enter all work-related tine into the
RIRS wi Il negatively affect raises that the deputy nay be
eligible to receive. Specifically, "the percentage sal ary
increase that the deputy is eligible to receive will be reduced
by up to 1% for every five days of unentered tine."

Once tinekeeping informati on has been entered into the RIRS
by Departnent personnel, the paper tinesheet fornms are returned
to each deputy, who nay either keep or discard them unless they
are related to a matter in which the Departnent expects to nake a
request for an award of attorneys fees or seek sanctions under
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Rule 11 of the Hawaii Rules of C vil Procedure.

The Departnent informed the O P that after review ng the
SPJ's conplaint, a determ nation was nade, for whatever reason
not to take official action upon the conplaint.' Thus, the
Departnent has closed its file in this matter and, indeed, under
section 92-11, Hawaii Revised Statutes, the statute of
[imtations has run upon any suit to void any final action of the
Uni versity upon proof of a willful violation.

On August 29, 1993 M. Byrne clarified, in a tel ephone
conversation, that the SPJ is seeking copies of tinmesheets
prepared by deputy attorneys general in responding to the SPJ's
open neetings |aw conplaint against the UH, after information
identifying the activity groups and activity codes have been
segregated, or renoved, fromthe tinmesheets. In other words, the
SPJ is specifically interested in how nuch tine was spent by
deputy attorneys general in response to its conplaint; it is not
interested, at this tine, in ascertaining the specific activities
in which the deputies were engaged.

I n a menorandum dat ed Septenber 30, 1993, Deputy Attorney
General Charleen M Aina provided the OP with copies of
ti mesheets that, to the best of her recollection, record the tine
she spent engaged in activities relating to nmeetings by the
University of Hawaii to select a new president.

DI SCUSSI ON
| NTRODUCTI ON

The Ul PA requires each agency, upon request by any person,
to make governnment records available for inspection and copying
during regul ar business hours, Haw. Rev. Stat. 8§ 92F-11(b) (Supp
1992), unl ess exenpted by section 92F-13, Hawaii Revi sed
Statutes. Under the U PA the term "governnent record,"” neans
"information mai ntained by an agency in witten, auditory,
visual, electronic, or other physical form" Haw Rev. Stat. 8§
92F-3 (Supp. 1992).

At the outset, it is useful to set forth a few principles
that guide our resolution of the issue raised by this opinion
request. Qur construction of the U PA nust be guided by the
policy favoring disclosure and its exceptions to required agency

'Under section 92-12(a), the attorney general and the
prosecuting attorney are authorized to enforce the open neetings
| aw.
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di scl osure nmust be narrowy construed. See OP Op. Ltr. No.
93-10 at 2, n.1 (Sept. 2, 1993).2 This rule of construction,
however, is not determ native. |I|ndeed, although the U PA was
intended as a general matter to pronote openness in governnent,
see section 92F-2, Hawaii Revised Statutes, the U PA al so
recogni zes conpeting interests, and the need for sone
governnental records to remain confidential. See Haw. Rev. Stat.
88 92F-2, 92F-13, and 92F- 14 (Supp. 1992) and (Conp. 1993).

Wth these principles in mnd, we turn to an exam nation of
whet her, under any of the exceptions in section 92F-13, Hawaii
Revi sed Statutes, tinesheets or tinekeeping information
mai nt ai ned by the Departnment in response to the SPJ's open
nmeetings | aw conpl aint may be withheld frominspection and
copying.® Only two exceptions in section 92F-13, Hawaii Revi sed
Statutes, would arguably permt the Departnment to w thhold access
to the tinmesheets involved in the facts of this case.

°’As the United States Supreme Court has noted, the purposes
of freedomof information laws are to facilitate public access to
government information and "to pierce the veil of admnistrative
secrecy and to open agency action to the light of public
scrutiny."” John Doe Agency v. John Doe Corp., 493 U S. 146, 151
(1989). Consistent wth these purposes, the strong presunption
in favor of disclosure places the burden on the agency to justify
the wi thhol di ng of any requested docunents. 1d.; see al so Haw
Rev. Stat. 88 92F-11(b) and 92F-15(b) (Supp. 1992).

%Ti mesheets possessed by deputy attorneys general, or
ti mekeeping information entered into the Departnment's R RS
constitute "governnment records" because: (1) this information
exists in witten, electronic, or other physical form (2) the
information is "maintai ned" by the Departnment; and (3) the
Departnent is an "agency" subject to the UPA In several QP
opinion letters, we concluded that an agency "nuintains"
information for purposes of the UPA if an agency "holds,
possesses, preserves, retains, stores, or admnistratively
controls" the information in question. OP Op. Ltr. No. 91-5
(Apr. 15, 1991), O P Op. Ltr. No. 91-25 (Dec. 11, 1991), OGP Op.
Ltr. No. 91-29 (Dec. 23, 1991), OGP Op. Ltr. No. 92-11 (Aug. 8,
1992), O P Op. Ltr. No. 92-15 (Aug. 14, 1992), O P Op. Ltr. No.
92-17 (Sept. 2, 1992), and OP Op. Ltr. No. 92-25 (Dec. 22,
1992). Even though tinesheets are returned to each deputy
attorney general after the information has been entered into the
RIRS, we believe that the Departnent retains admnistrative
control over the tinmesheets. See OP Op. Ltr. No. 91-5 at 7
(Apr. 15, 1991) (information is "maintained" if it is possessed
or controlled in any way by an agency).
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1. FRUSTRATION OF A LEGQ TI MATE GOVERNVENT FUNCTI ON

Under section 92F-13(3), Hawaii Revised Statutes, an agency
is not required by the U PA to disclose "[g]overnnent records
that, by their nature, nust be confidential in order to avoid the
frustration of a legitimte governnment function.”

We have previously opined that under this exception, and
section 92F-13(4), Hawaii Revised Statutes, an agency may
wi t hhol d access to governnent records that are within the scope
of the attorney-client privilege recognized by Rul e 503, Hawai i
Rul es of Evidence, chapter 626, Hawaii Revised Statutes, or
records protected by the attorney work-product doctrine. QOP Op.
Ltr. No. 91-23 (Nov. 8, 1991); see also OP Op. Ltr. No. 93-15
(Sept. 30, 1993) (section 92F-13(4), Hawaii Revi sed Stat utes,
applies to information that is privileged under the Hawaii Rul es
of Evi dence).

A Attorney-Cient Privilege

Rul e 503(b) of the Hawaii Rules of Evidence provides:
(b) General rule of privilege. A
client has a privilege to refuse to disclose

and to prevent any other person from

di scl osi ng confidential comruni cations made
for the purpose of facilitating the rendition
of professional |egal services to the client
(1) between hinself or his representative and
his | awer or his |awer's representative, or
(2) between his |awer and the | awer's
representative, or (3) by himor his
representative or his [ awer or a
representative of his lawer to a | awer or a
representative of a | awer representing

anot her party in a pending action and
concerning a matter of common interest, or
(4) between representatives of the client or
between the client and a representative of
the client, or (5) anong | awers and their
representatives representing the sane client.

But for an exception that is inapplicable to the facts
present here, our research indicates that the attorney-client
privilege generally does not extend to such matters as the
identity of the attorney's client or the client's fee
arrangenents. Edna Selen Epstein and Mchael M Martin, The
Attorney-Cient Privilege and the Wrk-Product Doctrine at 21
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(2d ed. 1989); In re Gand Jury Subpoenas, 803 F.2d 493 (9th Gr.
1986) .

Several authorities have found that documents, such as
billing sheets and tinme tickets, that reveal the nature of the
docunents prepared, issues researched, or matters di scussed could
reveal the substance of confidential discussions between attorney
and client. See Gonzalez Crespo v. Wella Corp., 774 Supp. 688
(D.C. D. Puerto Rico 1991); Matter of Wtnesses Before Sp., 729
F.2d 489, 495 (7th Cr. 1984); US. v. Sherman, 627 F.2d 189, 192
(9th Cr. 1980); Inre Gand Jury Wtness, 695 F.2d 359, 362
(9th Gr. 1982). 1In contrast, courts and other authorities have
found that item zed billing statenents that do not contain
detailed entries that advise, analyze or discuss privileged
communi cations, or that describe the attorney's services only in
general termnms, are not protected by the attorney-client
privilege. See Tipton v. Barton, 747 S.W2d 325 (M. App. 1988).

Li kew se, in Kentucky Attorney General Opinion No. 92-14
(Jan. 30, 1992), the Kentucky Attorney General opined that bills
and statenments submtted to a city by a law firm were not
protected fromdi scl osure under an exception in the Kentucky Open
Record Act for materials covered by the attorney-client
privil ege, when the docunents only reveal ed the general nature of
the services provided. The opinion concluded, however, that
should the bills and statenents discl ose substantive | egal
matters, that information should be separated fromthe non-exenpt
materials, and the non-exenpt materials rel eased.

The SPJ has asked for copies of the tinmesheets prepared by
deputy attorneys general after information describing the nature
of the services or activities has been segregated fromthe
ti mesheets. Accordingly, we need not deci de whether descriptive
information in the timesheets would reveal substantive |ega
matters in other than general terns. Based upon the foregoing
authorities, we conclude that tinesheets prepared by deputy
attorneys general in this case (after descriptive information has
been segregated fromthe timesheets) would not be within the
scope of the attorney-client privilege recognized under sections
92F-13(3) and (4), Hawaii Revised Statutes.

B. Attorney Work Product Doctrine

The work product doctrine protects all docunents and
tangi bl e things prepared in anticipation of litigation or trial.
Haw. Rule Cv. Pro. 26(b)(3). The doctrine was designed to
prevent "'unwarranted inquiries into the files and nental
i npressions of an attorney' and recognizes that it is 'essential
that a lawer work with a certain degree of privacy, free from
unnecessary intrusion by opposing parties and their counsel."'"
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Sinon v. GD. Searle & Co., 816 F.2d 397, 402 (8th Cr.) (quoting
H ckman v. Taylor, 329 U S. 495 (1987). The wor k- product

doctrine is broader than the attorney-client privilege. Inre
Mur phy, 560 F.2d 326, 337 (8th Gr. 1977). |If the information is
not prepared "in anticipation of litigation or trial," it is not

subject to work product imunity. Diversified Indus. Inc. v.
Meredith, 572 F.2d 596, 603-04 (8th Cr. 1978).

There are two types of protected work product. "Odinary”
wor k product is subject to production only upon a show ng of
substantial need and inability to secure the substanti al
equi val ent wi t hout undue hardship. In re Chrysler Mtors Corp.
Overni ght Evaluation ProgramLitg., 860 F.2d 844, 846 (8th Gr.
1988). "Opinion"™ work product i1ncludes docunents that contain
ment al i npressions, conclusions or opinions of an attorney and is
di scoverable only in "rare and extraordinary circunstances." 1d.
at 846. Opinion work product is virtually I nmune from discovery.
In re Gand Jury Proceedi ngs, 473 F.2d 840, 848 (8th G r. 1973).

Qur research has disclosed only a few court deci sions

i nvol ving the issue whether attorney billing statenments are

protected by the attorney work-product doctrine. |In Colonial Gas
Co. v. Aetna Cas. & Sur. Co., 144 F.R D. 600 (D. Mass. 1992), for
exanple, the court held that docunents concerning the billing and

paynent of fees are not protected fromdisclosure unless the tine
records and statenents reveal the nature of the services
provi ded, reasoning:

A nunber of these docunents concern
billing and paynent of fees neither disclosed
or billed to the defendant. Docunents
regardi ng the paynent of fees, billing and
ti me expended are generally subject to
di scovery. In re Gand Jury Proceedi ngs, 680
F.2d 1026, 1027 (5th Cr. 1982) (natters
i nvol ving the paynent of fees generally not
protected by the attorney-client privilege);
see generally, 4 More's Federal Practice,
para. 26.60[2] & n. 8 (1991) (factua
ci rcunst ances surroundi ng the attorney-client
relationship are discoverable).

Colonial Gas Co., 144 F.R D. at 607.

Simlarly, in Bierter Co. v. Blonguist, 156 F.R D. 173 (D
M nn. 1994), the court held that attorney billing statenments were
materials assenbled "in the ordinary course of business . . . or
for nonlitigation purposes are not [protected by work product
qualified imunity]." Brieter, 156 F.R D. at 180; accord Rayman
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v. Anerican Charter Fed. Sav. & Loan Ass'n, 148 F.R D. 647, 660
(D. Neb. 1993) (attorney billing statenents and tineslips not
transmtting | egal advice of any kind not subject to the

wor k- product doctrine or attorney-client privilege).

Li kew se, in Real v. Continental Goup, Inc., 116 F.R D. 211
(N.D. Cal. 1986), the court found that while the production of
detailed item zations that would reveal the nature of |ega
servi ces provided woul d be protected by the work-product
doctrine, the court found that "sinply the nunber of hours
billed, the parties' fee arrangenent, costs and total |egal fees
paid do not constitute privileged information.” Real, 116 F.R D
at 214.

Based upon the foregoing authorities, and because the SPJ is
seeking copies of tinesheets after information concerning the
nature of the |legal services provided has been segregated from
the timesheets, the tinmesheets would not be protected from
di scl osure by the attorney work-product doctrine.

C. Records or Information Conpiled for Law Enforcenent
Pur poses

In Senate Standing Conmttee Report No. 2580, dated
March 31, 1988, the Legislature set forth exanples of information
that may be withheld by an agency if its disclosure would result
in the frustration of a legitimte governnment function. Anong
ot her exanples, the Legislature included "[r]ecords or
information conpiled for | aw enforcenment purposes.” Id.

We shall assume for purposes of this opinion that tinmesheets
prepared by deputy attorneys general in response to the SPJ's
conplaint letter constitute records or information "conpiled for
| aw enf orcenent purposes,” even though this information was
arguably prepared for the agency's administrative purposes only.*

“The Department's Legal Services Manual states, "[t]he
performance of | egal assignnents in the nost efficient and
effective manner is a main goal for the departnment . . . [i]t is
therefore inperative that this departnent carefully manage tine
spent on legal matters." The CGeneral Ofice Manual of the
Department of the Attorney CGeneral at II11-7 (Rev. 11/94) states:

DEPARTMENTAL Tl MEKEEPI NG SYSTEM

The Departnent's tinekeepi ng system serves a nunber of
related functions. The nost inportant relate to the
accountability of the Departnent's |awers to their
clients and the managenent of the Departmnent.
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I n determ ni ng whether the disclosure of records or
information conpiled for | aw enforcenent purposes would result in
the frustration of a legitimate governnent function, in previous
opinion letters, we have applied Exenption 7 of the federal
Freedom of Information Act, 5 U.S.C. 8§ 552(b)(7) (1988) ("FO A")
for guidance.® Exenption 7 of FOA pernmits federal agencies to
wi t hhol d:

[ Rlecords or information conpiled for |aw
enforcenent purposes, but only to the extent
that the production of such I aw enforcenent
records or information (A) could reasonably
be expected to interfere with enforcenent
proceedi ngs, (B) would deprive a person of a
right to a fair trial or an inpartial

adj udi cation, (C could reasonably be
expected to constitute an unwarranted

i nvasi on of personal privacy, (D) could
reasonably be expected to disclose the
identity of a confidential source, including
a State, local, or foreign agency or
authority . . . and, in the case of a record
or information conpiled by a crimnal |aw
enforcenent authority in the course of a
crimnal investigation . . . information
furnished by a confidential source, (E) would
di scl ose techni ques and procedures for |aw
enforcenment investigations or prosecutions,

®Qur reliance upon FO A's Exenption 7 for guidance in
construing the U PA s exception for | aw enforcenent records is
consistent wth decisions by courts in other states when
construi ng open records | aw exceptions for | aw enforcenent
records. See, e.g., Ctizens for Better Care v. Dep't of Public
Heal th, 215 N.W2d 576 (M ch. 1974); Lodge v. Knowl ton, 391 A 2d
893 (N.H 1978) (in absence of legislative standards, FO A's
Exenption 7 adopted for guidance); see also H R Stand. Comm
Rep. No. 342-88, 14th Leg., 1988 Reg. Sess., Haw. H. J. 969, 972
(1988) ("[with regard to | aw enforcenent records, your Conmttee
consi dered the concerns fromthe police departnent and the press,
and deleted this fromthe subparagraph in its entirety, adopting
simlar |anguage fromthe federal [FOA]"). W do not believe
the Legislature intended to give categorical protection to al
records or information conpiled for |aw enforcenent purposes.
Had it neant to do so, it could have expressly provided an
exenption for |aw enforcenent records in section 92F- 13, Hawai i
Revi sed St atutes
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or woul d disclose guidelines for |aw
enforcenment investigations or prosecutions if
such di scl osure coul d reasonably be expected
to risk circunvention of the law, or (F)
coul d reasonably be expected to endanger the
life or physical safety of any individual.

5 US C 8 552(b)(7) (1988) (enphasis added).

Additionally, in 1986, Congress created an entirely new
mechani smfor protecting certain especially sensitive | aw
enforcenment matters under a new subsection (c) of the FO A which
provi des:

Whenever a request is made which invol ves
access to records described in subsection
(B)(7) (A and --

(A) the investigation or
proceedi ng i nvol ves a possible
violation of crimnal |aw, and

(B) there is reason to believe
that (i) the subject of the

i nvestigation or proceeding is not
aware of its pendency, and (ii)

di scl osure of the existence of the
records could reasonably be
expected to interfere with

enf or cenent proceedi ngs,

t he agency may, during only such tine as that
ci rcunst ance continues, treat the records as
not subject to the requirenents of this
section.

5 US C 8 552(c) (1988) (enphasis added).

When an agency receives a request for records covered by
section (c) of FOA, the agency may notify the requester that
there exist no records responsive to the person's FO A request:

The (c) (1) exclusion now authorizes
federal | aw enforcenent agenci es under
specified circunstances, to shield the very
exi stence of records of ongoing
i nvestigations or proceedi ngs by excl udi ng
thementirely fromthe FOA s reach. To
qualify for such exclusion fromthe FOA, the
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records in question nust be those which woul d
otherwise be wwthheld in their entireties
under Exenption 7(A). Further, they nust
relate to an "investigation or proceeding
[that] invol ves a possible violation of
crimnal law." Hence, any records pertaining
to a purely civil Taw enforcenent matter
cannot be excluded fromthe FO A under this
provi sion .

Next, the statute inposes two closely
related requirenments which go to the heart of
the particular harm addressed through this
record exclusion. An agency determ ning
whet her it can enploy (c)(1) protection nust
consi der whether it has "reason to believe"
that the investigation's subject is not aware
of its pendency and that, nost fundanentally,
t he agency's disclosure of the very existence
of the records in question "could reasonably
be expected to interfere with enforcenent
proceedi ngs. "

Qobvi ously, where all investigatory
subjects are already aware of an
I nvestigation s pendency, the "tip off" harm
sought to be prevented through this record
exclusion is not of concern.

U S. Departnent of Justice, Ofice of Information and Privacy,

Fr eedom of

I nformation Act Guide & Privacy Act Overview

222-223 (Sept. 1992) (enphases added).

Tur ni
Exenpti on

ng to Exenption 7(A) of FO A, the application

at

of this

requires a two-step anal ysis focusing upon: (1) whether

a | aw enforcenent proceeding is pending or prospective;
whet her rel ease of information about it could reasonably be

expected t

Wth regard to the first step of the Exenption 7(A)

anal ysi s,

0 cause sone articul abl e harm

the legislative history as well as judicial

interpretations of congressional intent nmake clear that
7(A) was not intended to "endlessly protect material sinply

[is] in an investigatory file." NLRB v. Robbins Tire
& Rubber Co., 437 U. S. 214, 232 (1978). Rather, Exenpti

because it

and (2)

Exenpti on

on 7(A)

Is tenporal in nature and, as a general rule, nay be invoked as

| ong as the proceedi ng remai ns pendi ng,

AP Op. Ltr.

or so long as the
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proceeding is fairly regarded as prospective or as preventative.®
See Seegull Mg. Co. v. NLRB, 741 F.2d 882, 886-87 (6th Cr
1984); Barney v. IRS, 618 F.2d 1268, 1273-74 (8th Cr. 1980)
(once enforcenment proceedings are "either concluded or abandoned,
exenption 7(A) wll no |onger apply").

I n our opinion, disclosure of tinmesheets in this case
mai nt ai ned by the Departnment or deputy attorneys general in
connection wth the SPJ's conplaint at this tinme could not
"reasonably be expected to interfere with enforcenent
proceedi ngs," since: (1) the statute of limtations under section
92-11, Hawaii Revised Statutes, has run, and (2) the Departnent
has confirnmed that no enforcenent proceeding is prospective or
cont enpl at ed.

There may wel | be circunstances under which the disclosure
of tinmesheets prepared by deputy attorneys general in connection
with a civil or crimnal |aw enforcenent investigation could
interfere with enforcenent proceedi ngs, by anong ot her things,
ti pping off investigatory subjects (who are otherw se unaware of
t he pendency of such an investigation), of the existence of an
i nvestigation. However, the threat of such interference is not
present based upon the facts in this case, especially where the
subj ect of the investigation, the University, should have been
aware of the existence of the SPJ's conplaint. See Exhibit "C"

Based upon the foregoing authorities, it is our opinion that
copies of tinmesheets prepared by deputy attorneys general as a
result of the conplaint filed by the SPJ dated Cctober 29, 1992,
are not records or information conpiled for |aw enforcenent
pur poses, "which nust be confidential in order to avoid the
frustration of a legitimte governnent function.”" Haw. Rev.
Stat. 8 92F-13(3) (Supp. 1992).

Addi tional ly, because: (1) the disclosure of such tinmesheets, in
our opinion, would not otherwise frustrate a legitinmate
governnment function, (2) such records are not specifically
protected fromdisclosure by State or federal |aw, see section

°Exenption 7(A) of FO A may al so be invoked where: (1) an

i nvestigation, although in a dormant stage, "is nonethel ess an
"active' one which wll hopefully lead to a 'prospective | aw
enforcenent proceeding,'" see National Public Radio v. Bell, 412

F. Supp. 509, 514 (D.D.C. 1977), or (2) after an investigation is
cl osed, the disclosure could be expected to interfere with a

rel ated, pending enforcenent proceeding. New Engl and Medi ca

Ctr. Hosp. v. NLRB, 548 F.2d 377, 386 (1st Cr. 1976); Freedburg
v. Dep't of the Navy, 581 F. Supp. 3, 4 (D.D.C. 1982).
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92F-13(4), and (3) disclosure of the tinmesheets woul d not
constitute a clearly unwarranted invasion of personal privacy, it
is our opinion that these governnment records nust be avail abl e
for inspection and copyi ng upon request by any person, after

i nformati on describing the nature of the |legal work perforned has
been segregated fromthe tinesheets.

CONCLUSI ON

For the reasons set forth above, after information
describing the specific nature of the work perforned by a deputy
attorney general has been segregated fromtinmesheets related to
the processing of the SPJ's conpl aint dated Cctober 29, 1992, the
O P concl udes that tinesheets nust be nade avail able for
i nspection and copyi ng upon request by any person, since we find
t hat none of the exceptions in section 92F-13, Hawaii Revi sed
Statutes, would authorize the Departnent to w thhold access to
t he sane.

| f you shoul d have any questions regardi ng this opinion,
pl ease contact ne at 586-1400.

Very truly yours,

Moya T. Davenport G ay
Director

Hugh R Jones
Staff Attorney
MIDG HRJ: sc
Attachnents

C: Jahan Byrne

Honor abl e Margery S. Bronster
At torney Cener al

Charl een M Ai na
Deputy Attorney Ceneral
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